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THE MOST-EAVOKED-NATION CLAUSE 

History 

The phrase " most-favored-nation " first appeared in commercial 
treaties toward the close of the seventeenth century. The clause in 
which it was used had been invented earlier in the century to meet 
the exigencies of that great commercial expansion which had fol- 
lowed upon the restless activities of the fifteenth and sixteenth cen- 
turies. The growth of international trade in the eighteenth century 
called for the multiplication of commercial treaties, and with the 
treaties the necessity for using the new clause increased. 

After the American revolution, a series of treaties were made in 
which the clause was given an expanded and modified form. Hence- 
forth there appear both the unqualified and the qualified forms. 
During the nineteenth century, while international trade became world 
commerce, commercial treaties became so common that they now 
bind the trading nations in a fine-meshed web. In these treaties the 
clause of the most-favored-nation was inserted with so few exceptions 
as to warrant its characterization as the " corner-stone of all modern 
commercial treaties." 

Earely does a conditional provision so extensively used and so 
vital in its bearing upon economic relations escape misinterpretation 
and avoid becoming the source of misunderstanding. The experience 
of this clause has been no exception to the rule. All through the 
diplomatic correspondence of the last century there appear constant 
disagreements and ever-recurring irritation over what is the meaning 
and what are the obligations attaching to this or that clause. In 
view of these facts it is somewhat surprising that only recently has 
the clause been made the subject of special study. True, each of the 
more important treatises upon international law and many works 
upon international commerce have given it notice, while numerous 
articles have dealt with it briefly. The diplomatic correspondence 
which it has occasioned would fill many volumes. Wharton's Digest 
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of International Law (1887) and Moore's Digest (1906) contain 
excellent summaries of some of this. But no monographic study 
appeared until the work of Mr. Herod, which was published in 1901. 

The changes in world politics which ushered in the twentieth cen- 
tury have vastly increased the general interest in questions which 
affect international, and especially commercial, relations. This 
widening of the political horizon has already borne fruit in the 
relatively immense crop of monographs which has appeared within 
the last decade. In this new consideration of living problems the 
most-favored-nation clause has begun to receive some of the attention 
which its importance merits. 

Mr. Herod's " Most-favored-JSTation Treatment " discusses the 
clause in general but with reference especially to the historical and 
legal basis for American practice. In 1902 M. Visser produced 
an article which furnishes a careful resume of the history of the 
clause and a discussion of the chief points in the controversies to 
which it has given rise. Since then several German writers, 
especially Calwer, Kaufmann, Glier, and Shippel, have devoted very 
considerable attention to numerous phases of the subject. Dr. Glier's 
work represents an elaborate study of commercial treaties and is of 
particular value as an index and guide. A serious study of the 
history and legal aspects of the clause appears in Sig. Cavaretta's 
book. Certain South American writers have recently contributed to 
the discussion. However, with the exception of Mr. Herod's book, 
practically no concise treatment has appeared in English. 1 

De Martens has classified commercial treaties as containing three 
kinds of clauses : 

i Select Bibliography: Barclay: Problems of International Diplomacy, Boston, 
1907; Borchardt: Entwicklungsgesehichte der Meistbeguenstigung in Handels- 
vertragsystem, 1906; Cavaretta: La elausola della Nazione piu Favorita, Palermo, 
1906 ; Calwer : Die Meistbeguenstigung in Vereinigten Staaten von Nordamerika, 
Berlin, Berne, 1902; Glier: Die Meistbeguenstigungs-Klausel, 1905; Herod: 
Favored Nation Treatment, New York, 1901; Kaufmann: Welt-Zucherindustrie 
und Internationales und Koloniales Recht, Berlin, 1904; Lehr: La clause de la 
nation la plus favorisee, Eev. Droit Internat., 1893, pp. 313-316; Moore: Digest 
of International Law, Vol. V, 257-319, Washington, 1906; Philbert: De la liberte 
du commerce dans les traites de commerce, Paris, 1902; Schippel: Amerika und 
die Handelsvertragpolitik, 1906; Schraut: System der Handelsvertraege und der 
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1. Those relating to the subjects or citizens of the contracting 
powers in regard to their civil rights ; 

2. Those relating to rights reciprocally granted to the subjects in 
all that concerns navigation ; 

3. Those which concern commerce properly speaking. 2 

As the clause of the most-favored-nation covers commerce, naviga- 
tion, and the rights of subjects and citizens, we may expect to find it 
in treaties of all these classes. 

These treaties cover, of course, a wide variety of subjects. They 
include importation, exportation, transit, transfer, and warehousing 
of merchandise ; customs, tariffs, navigation laws ; quarantines ; tolls 
upon water courses and canals; the stay of boats in roadsteads and 
docks, and the deposit of merchandise in customs warehouses ; coast- 
ing trade; the admission of consuls and their rights; stipulations 
which govern the respective subjects of the contracting powers in the 
possession and transmission of personal and real property; payment 
and exemption from extraordinary levies and forced loans; service 
in the army and militia ; conditions of citizenship ; establishment of 
consuls, etc., etc. 3 

Every state has a two-fold object in its international politico-com- 
mercial arrangements: to gain and to preserve the greatest possible 
advantages, and to guard against present or future disadvantages and 
discriminations. In making treaties with this object in view, the 
clause of the inost-favored-nation has been found one of the most 
convenient and effective instruments, especially for the attainment 
of the latter end. In substance, the clause deals with the treatment 
which citizens or subjects of each of the contracting powers shall 
receive in the territories and at the hands of the other, especially in 
matters of navigation and commerce. Favors in navigation and 
commerce extend to the articles, the agents, and the instruments of 

Meistbeguenstigung, Leipsig, 1884; Visser: La clause de la nation la plus 
favorisee, Rev. Droit Internat., 1902, pp. 66-87, 159-177, 270-280; Von Melle: 
Die Meistbeguenstigungsklausel, In HoltzendorfFs Handbuch der Voelkerreeht, 
III, pp. 204-214 and ff, Berlin, 1889; Great Britain, Pari. Papers, Commercial, 
[No. 9. (1903).]; U. S. Treaties in Force 1904, Washington, 1904. 

2 De Martens: Droit international, Tome II, pp. 314-315. 

sCalvo: Droit international, III, 1597. 
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commerce. The object sought is uniform treatment without 
discrimination. 4 

In the simplest form of the clause the contracting parties agree 
that in all that respects commerce and navigation, any privilege, 
favor, or immunity which either grants to a third state shall be 
granted to the other. 

The shortest way by which to arrive at an understanding of the 
position of the clause in modern treaties is to go to its origin and to 
trace it in its evolution, that is, to study it historically. Two in- 
evitable conclusions will be derived from such a course. To state 
these in advance will greatly simplify the demonstration. In the 
first place, the clause had a two-fold origin, and usually the two-fold 
object suggested above — it was at once a political and an economic 
instrument. In the second place, two leading schools of interpreta- 
tion have grown up, the one demanding a strict, or literal, interpreta- 
tion of the words of the clause, the other insisting upon a practical, 
and more political, interpretation. Of the leading exponents of 
these radically different interpretations, the nation which holds to the 
former, Great Britain, is at the same time the greatest exponent of 
the principles of free trade ; while the nation which insists upon the 
latter, the United States, is the foremost advocate of the theory and 
practice of protection. 

Most writers on international law, inferring from the fact that in 
its practical development the clause of the most-favored-nation has 
been most frequently applied as a regulator of commercial relations, 
affirm that it owes its origin to a movement eminently economic. 
Sig. Oavaretta points out, however, that in its first appearance, it 
was due to political rather than economic exigencies, although these 
were of course closely allied with elements of an economic character. 
He discovers the embryo of the clause in the treaty of November 8, 
1226, in which the Emperor Frederick II conceded to the city of 
Marseilles the privileges previously granted to the citizens of Pisa 

* " It is clearly evident that the object sought in all — is equality of inter- 
national treatment, protection against the wilfull preference of the commercial 
interests of one nation over another." — Mr. Sherman's note to Mr. Buchanan, 
Jan. 11, 1898. Moore, op. cit., Vol. V, p. 278. 
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and those of Genoa. These concessions were dictated by political 
motives. 5 

Although the practice of granting reciprocal favors and the theory 
of favored nations had existed much earlier than this treaty, and 
although this example was followed with modifications during suc- 
ceeding centuries, it is not until the seventeenth century that the 
real clause of " the most-favored-nation " makes its appearance in 
written treaties. 6 

Previous to this time the number of nations engaged in interna- 
tional commerce, as regulated by treaties, was small. Trade was 
really carried on by the adventurous few, and was, as a rule, either 
sporadic or governed by monopolies. As world commerce increased 
in the fifteenth and sixteenth centuries, as England and Holland set 
themselves to compete with Spain and Portugal, and the French and 
Scandinaviaus commenced to dispute the supremacy of the Hanseatic 
League and the waning power of the Italian Republics, conditions 
were changed. Treaties became necessary and frequent. In order 
to avoid repetition, a clause was framed which should refer back, 
embrace the conditions of the treaties already existing, and extend 
their provisions to the newly contracting states. This clause was that 
of the " most-favored-nation." 

Not only did this clause generalize previous provisions, it per- 
formed a more important function, namely, to safeguard the state 
in whose treaties it appeared against future discriminations. This 
made it at once of great importance. Thus M. Visser finds the 
principal cause for its extensive use in the economic necessity which 
forced each state, in the clash of international commercial com- 
petition, to guard against falling into a position of disadvantage. 7 

In the beginning, this extension of favors was made but to one 
or two specified states. For instance, in the agreement, July 6, 1612, 
between the United Provinces and the Porte, the former secured 
the same advantages which had already been granted to Great Britain 

5 Cavaretta, op. cit., 59. 

6 For a detailed study of analogies to the clause in early times, and of its his- 
torical development, compare Cavaretta, op. cit., pp. 12-61. 

i Visser, op. cit., 78. 
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and France. The next step was to extend the advantages to include 
such favors as should be granted to certain other specified nations; 
then to include advantages granted to any nation whatsoever. Thus 
article 4 of the treaty between Great Britain and Portugal, Janu- 
ary 29, 1642, specifies that subjects of Great Britain shall enjoy all 
the immunities accorded the " subjects of any nation whatsoever in 
league with the Portugals." This treaty is regarded as marking 
a turning point in the economic and political fortunes of both na- 
tions. The treaty of February 13, 1661 between Great Britain 
and Denmark contains the words (article 11) " people of any foreign 
nation whatsoever." 8 The Anglo-Danish Treaty of November 29, 
1669 contained the phrase " whatsoever foreign nations." A treaty 
in September, 1675, between Great Britain and the Porte extends 
the favors of this grant to " whatsoever other Christian Nation," 
(article 3) ; while that of August 16, 1692, between Denmark 
and the Hanse cities, contains the phrase " most-favored-nation," 
(article 6). 

In the eighteenth century, the treaty of commerce became of great 
importance, and with it the importance and the frequency of the 
appearance of the clause increased. 9 The regime of the monopoly 
and of the mercantile system gave rise to reciprocal commercial 
arrangements between nations, and the gradual opening of world 
commerce. The success of the American Revolution was of the 
greatest importance in all that relates to commerce. Soon after 
the Declaration of Independence the United States began making 
treaties with European nations. In nearly all the treaties which 
were then and subsequently made by the United States, the clause 
of the most-favored-nation was inserted, but in a form which, for 
the first time, provided that the advantages to be accorded were to 
be in return for an equivalent. The treaty with France, February 
6, 1778, contains the first example of this new development. There 
in article 2, it is agreed that the favors which either of the con- 

s Gf. Treaty between Portugal and the United Provinces, August 6, 1661. 

9 See Treaties, England-Portugal, Dec. 27, 1703; England-Spain, Dec. 9, 1713; 
England-Spain, Dec. 14, 1715; England-Spain, Oct. 5, 1750; England-Sweden, 
Feb. 5, 1766; Prussia-Saxony, June 18, 1766; England-Russia, June 20, 1766; 
Portugal-Denmark, Sept. 26, 1766. 
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tracting parties shall grant to any other shall be immediately ex- 
tended to the other " freely, if the cpncession was freely made, or on 
allowing the same compensation if the concession was conditional." 10 
Treaties with Sweden, April 3, 1783, and Prussia, September 10 
1785, contain similar stipulations. With the making of these treaties, 
there begins the development of the so-called " American interpre- 
tation." 

The clause now enters upon a third phase, that in which it is 
used as an instrument to regulate the multiplex counter-rights of 
the subjects of the contracting parties. 11 During the nineteenth 
century, the use of the clause increased and became so common, in 
one or another of its various forms, that its appearance came to be 
looked upon almost as a matter of course. Schmoller has character- 
ized the clause as the " volkerrechtlichen Eckspfeiler aller neueren 
Handelsvertraege." The clause was regularly inserted in the 
treaties of the Zollverein. It was a regular feature in the treaties 
fashioned under the new commercial policy of Napolean III. It 
forms the basis of the present commercial relations of France and 
Germany. It appears in most of the commercial treaties of the 
United States and Great Britain. It is prevalent in that large 
group of European treaties which were made in the last ten years 
of the century. The German treaties contain it in practically 
absolute form. France holds to it as far as possible in spite of her 
adoption of the double tariff. 12 Spain developed an elaborate com- 
mercial policy, meaning to rid herself of the cramping restrictions 
of the clause, but in practice she has succeeded only to a very limited 
extent in effecting this exclusion. 13 Portugal, with a similar policy, 
has succeeded in making very few treaties without this clause. 
Switzerland has opposed the clause but has continued to use it. 
It occurs regularly in the new Japanese treaties and in recent 

io In making this treaty, it may be observed, France was considering her politi- 
cal even more than her economic interests. 

11 Cf. Cavaretta, op. cit., 50 ff. 

12 Of. Visser, op. cit., 72-74. 

is In a treaty with Japan, Jan. 2, 1897, art. 14, Spain accords Japan most- 
favored-nation treatment as regards customs duties; and Nov. 13, 1899, the 
products of Holland were accorded by Spain the most-favored-nation treatment. 
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Chinese treaties, having in several of each a very wide extension. 
Some South and Central American states have abrogated their com- 
mercial treaties with the object of getting rid of the clause in its 
unlimited form. Chile, Costa Rica, Dominica, Guatemala, and 
Uruguay denounced their commercial treaties with European coun- 
tries, thinking these treaties an obstacle to their project of forming 
a customs-union, but Argentina and Paraguay have accepted and 
retained the most-favored-nation clause. 14 We may conclude that 
as commercial treaties exist to-day, they generally contain this clause 
in some form, and that attempts to get rid of it have not been con- 
spicuously successful. 15 

It may perhaps be said that a fourth phase in the history of the 
clause has begun with the rise of the system of double tariffs. The 
French system of double tariffs was introduced with the affirmed 
object of freeing the legislature from the checks imposed by the 
regime of treaties of commerce. 16 Spain, Russia, Germany, and 
Norway, and, in America, Brazil and Argentina have to some extent 
imitated the French in the use of this system. What effect this 
new development has had or may have upon the clause of the most- 
favored-nation will remain to be dealt with in a further chapter. 

In order to simplify the study of the clause as it appears in many 
treaties, we may first consider the limitations within which it operates 
and the general forms in which it occurs. It is not intended that 
the clause shall operate so as to affect the internal policy of the state ; 
it applies solely to treatment of foreign states, that is, to the rela- 
tive treatment of the citizens and the commerce of foreign states. 

li Cf. Treaties, Argentina-Italy, June 1, 1894; Argentina-Norway and Sweden, 
July 17, 1885; Paraguay-Italy, Aug. 22, 1893; Paraguay-Belgium, Feb. 15, 1894. 

15 " On peut done dire que les traites de commerce se basent en general sur le 
traitement de la nation la plus favorise'e. Presque tous les traitfis contiennent une 
clause garantissant ee traitement d'une maniere plus ou moins etendue, et le 
petit nombre d'lStats qui ont essays de s'y soustraire n'y ont reussi que fort peu. 
II s'entend que les exceptions faites en ce qui concerne le commerce frontiere, le3 
relations avec les Etats avoisinants ou la faculty de conclure une union douaniere 
n'enfreignent pas le principe d'une maniere importante. Ces reserves ne prg- 
sentent que peu d'inte're't ou sont expliquees par les necessites du voisinage." 
(Visser, op. cit.,' 77.) 

16 Cavaretta, op. cit., 53. 
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It is not usually considered as comprehending special arrangements 
and reciprocity between nations, where on account of proximity or 
special circumstances, reason exists for relations which cannot be 
shared by the world at large. 17 Special relations between a colony 
and the mother country are generally understood to be exempt from 
the operation of the clause. The term " most- favored-nation " is 
sometimes replaced by " most-favored-foreign-nation," though even 
where not so specified, that meaning is understood, as the contract- 
ing parties do not mean, for the purpose of the clause, that reciprocal 
relations between themselves and their colonies shall be considered 
as standards for most-favored-nation treatment. 

With these exceptions, the scope of the clause appears to be limited 
only by its wording and the interpretation put upon that wording. 
The clause sometimes stipulates that whatever advantages are ac- 
corded by either contracting party to a third state shall extend to 
the other ; sometimes, that this shall be so without equivalent ; some- 
times forbids putting obstacles to the commerce of one which are 
not extended to the commerce of other nations. In some clauses 
there exists a limitation including or excluding certain nations; 
again the advantages are specified or limited ; sometimes the articles 
which are to enjoy special treatment are enumerated. 

An analysis and arrangement of the forms in which the clause 
occurs leads to the following classification. 18 

Form 1. The form of simple transfer, which grants a privilege 
without reciprocity or condition. This often appears as a unilateral 
provision, especially in treaties between Christian or highly-civilized 
and non-Christian or semi-civilized, states, whereby the favors are 
extended to the former without reciprocity. In this form, 

One state grants to the other all the privileges granted to any other. 18 

i* Cf. Herod, op. cit., 112-115; Visser, op. oit., 162. Treaty between Great 
Britain and Uruguay, July 15, 1899; treaty between United States and Ecuador, 
June 13, 1839; treaty between Holland and Portugal, July 5, 1894. 

is Cf. classification by Herod, op. cit., pp. 5-7 ; and Cavaretta, op. oit., pp. 8-9. 

19 In the treaty between Japan and Great Britain, Oct. 14, 1854, article V pro- 
vides : " In the ports of Japan either now open or which may hereafter be opened 
to the ships or subjects of any foreign nation, British ships and subjects shall be 
entitled to admission and to the enjoyment of an equality of advantages with those 
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Form 2. The specialized reciprocal form, which applies only to 
favors mentioned in the treaty. For instance, 

No other or higher duties shall be imposed by either of the high con- 
tracting parties on the importation of any article, the growth, produce 
or manufacture of the other, than are or shall be payable on the like 
articles, being the growth, produce or manufacture of the most-favored- 
nation. 20 

Form 3. The simple reciprocal form. 

The high contracting parties agree that, in all that concerns commerce 
and navigation, favors which either has granted or may hereafter grant 
to any other state shall be granted to the other party. 

This includes the majority of British treaties. 21 

of the most-favored nation, always excepting the advantages accruing to the Dutch 
and Chinese from the existing relations with Japan." In the treaty between 
China and the United States, Oct. 8, 1903, article III provides that citizens of 
the United States in the open or hereafter opened ports of China " shall generally 
enjoy as to their persons and property all such rights, privileges, and immunities, 
as are or may hereafter be granted to the subjects or citizens of the nation the 
most favored in these respects." 

20 Treaty between China and United States, July 28, 1868, article 6, specifies 
for most-favored-nation privileges as regards travel and residence. In the treaty 
between France and Italy, Nov. 3, 1881, article 17 provides that each contracting 
party engages to allow the other to profit by any privilege or lowering of the 
tariff duties on the importation or exportation of articles, whether mentioned or 
not in the treaty, which one of them has accorded or shall accord to a third power. 
(The terms of the treaty not to apply to articles which are the objects of state 
monopoly.) Treaties between France and Honduras, Feb. 11, 1902; France and 
the Dutch Colonies, Aug. 13, 1902; and France and Nicaragua, Jan. 27, 1902, pro- 
vide for most-favored-nation treatment as regards duties on importation and 
exportation of specified articles. The form adopted in the treaty between Great 
Britain and Uruguay, July 15, 1899, specifically restricts the application. " The 
stipulations contained in the treaty * * * do not include cases in which the 
Government of * * * Uruguay may accord special favors, exemptions, and 
privileges to the citizens or the productions of the United States of Brazil, or of 
the Argentine Republic, or of Paraguay in matters of commerce. Such favors 
cannot be claimed in behalf of Great Britain on the ground of the most-favored- 
nation rights as long as they are not conceded to other states." See treaties 
between United States and Great Britain, Nov. 19, 1794, article 15; Holland and 
Spain, July 12, 1892, articles 2, 6; Holland and Italy, Nov. 24, 1863, article 2; 
Holland and Austria- Hungary, March 26, 1867, article 2. 

2i In the treaty between Great Britain and Servia, June 28-July 10, 1893, 
articles I, II provide: "The two contracting parties engage reciprocally not to 
accord to subjects of any other power in matters of navigation or commerce any 
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Form 4. The imperative or unconditional form. 

The high contracting parties agree that all favors, etc., in all that 
concerns commerce and navigation which either has already granted or 
may hereafter grant to any other state, shall immediately and without 
condition become common to the other party. 22 

Form 5. The qualified, or conditional, reciprocal form. 

The high contracting parties agree that in all that concerns navigation 
and commerce, favors which either has already granted or may here- 
after grant to any other state shall become common to the other party 
who shall enjoy the same freely if the concession is freely made, or upon 
allowing the same compensation if the concession was conditional. 

This form appears in most of the treaties of the United States. 
It also appears in nearly all Japanese treaties, and is followed by 

privilege, favor, or immunity, whatever, without extending them during the dura- 
tion of the said concessions to the commerce and navigation of the other party, 
and they will enjoy reciprocally all the privileges, immunities, and favors which 
have been or shall be conceded to any other nation." In that between Japan and 
China, July 21, 1896, article 4 grants, " in all respects the same privileges and 
immunities as are now or may hereafter be granted to the subjects or citizens of 
the most-favored nation." A convention between Austria-Hungary and Mexico, 
Sept. 17, 1901, grants "Most-favored-nation treatment not only as regards 
importation, exportation, transit and in general everything relating to com- 
mercial operations and to navigation, but also in carrying on of business and of 
manufactures and the payment of taxes in connection with them." Cf. Treaties 
between United States and Great Britain, July 3, 1815; Great Britain and 
Netherlands, Oct. 27, 1837, article I; Russia and Great Britain, Jan. 12, 1859, 
article X; France and Mexico, Nov. 27, 1886, article II; Germany and France, 
May 10, 1871, article XI; Servia and Greece, June 17, 1894; Roumania and 
Bulgaria, March 4, 1895; Belgian Treaties with Denmark, Greece, and Sweden, 
1895; and English Treaties cited infra. 

22 The treaty between Germany and Austria-Hungary, Dee. 6, 1891, as amended 
and completed Jan. 25, 1905, provides that no more favorable conditions in respect 
of import, export, or transit duties shall be granted by either contracting party to 
a third power than shall be accorded to the other party, and that any concession 
of this kind made to the third power shall at once be applied to the other. Any 
dispute relating to these provisions to be referred to arbitration (article 23a). 
In the treaty between Great Britain and France, Feb. 28, 1882, it is provided 
that " * * * with the exception above stated each * * * engages to give 
the other immediately and unconditionally the benefit of every favor, immunity, 
or privilege in matters of commerce or industry which has been or may be con- 
ceded by one * * * to any third nation, whatsoever, whether within or 
beyond Europe." Cf. treaties between Great Britain and Italy, June 15, 1883, 
article 11; Russia and Denmark, Mar. 2, 1895, article I. 
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certain South American states. , The modifying or conditional clause 
"freely if — freely made," etc., contains the principle which the 
United States secretaries have consistently claimed shall govern the 
interpretation of the clause whether included or not. 28 

That Great Britain and the United States follow forms out- 
lined in the third and fifth classes respectively is significant of their 
respective attitudes as concerns the intention and -the proper inter- 
pretation of the clause. It may be laid down that, in general, 
throughout Europe the clause has been treated as applying to all 
reductions of tariff without distinction. The United States on the 
other hand, and such nations as have followed its interpretation, 
have consistently distinguished between reductions of a general 
character or those made gratuitously, and those made specifically 
in return for reductions or an equivalent granted by the other state. 24 
The central feature in the practice of the United States has been 
the principle of reciprocity. As has already been pointed out, the 
special limiting clause which expresses the American idea and forms 
the basis of the American interpretation was first inserted in treaties 
made by the United States. A survey of American commercial 
treaties shows that the United States has regularly adhered to this 
principle. The limiting clause has been omitted in a few cases, 25 
and one or two cases of irregular interpretation have occurred. 26 

23 Treaty between United States and Japan, Nov. 22, 1894, article XIV pro- 
vides : " The contracting parties agree that in all that concerns commerce and 
navigation, any privilege, favor, or immunity which either has actually granted 
■or may hereafter grant to * * * any other state shall be extended to 
* * * the other high contracting party gratuitously if the concession in favor 
of that other state shall have been gratuitous, and upon the same or equivalent 
conditions if the concession shall have been conditional; it being their intention," 
etc. Of. treaties between Argentine Confederation and Prussia, Sept. 19, 1857, 
•article III; and Argentine Confederation and Japan, Feb. 3, 1898, article IV. 
For complete list of U. S. treaties containing this form, 1778-1887, cf. Herod, op. 
cit., 13, note. Gf. treaties between Portugal-Prussia, Feb. 20, 1844, article XII; 
England-Liberia, Nov. 21, 1848; Zoll-Verein-Netherlands, Dec. 31, 1851, article 
XXXIII; Holland-Liberia, Dec. 30, 1862, article XI; North Germany-Liberia, 
'Oct. 31, 1867, article VI; and modern Japanese treaties. 
2i Gf. Barclay: Problems of International Diplomacy, 137. 
25 Treaties between United States and Great Britain, July 3, 1815; United 
"States and Switzerland, Nov. 25, 1850. 
20 Gf. infia, p. 410. 
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American diplomatists have, however, with remarkable unanimity, 
maintained that in spite of the most-favored-nation clause, and even 
though the clause itself may not contain an express stipulation to 
that effect, a nation may always require an equivalent for concessions 
demanded under the operation of the clause. 

You will doubtless have understood that where the words " qualified " 
and " unqualified " are * * * applied to the most-favored-nation 
treatment, they are used merely as a convenient distinction between the 
two forms [which] such a clause generally assumes in treaties, one 
containing the proviso that any favor granted by one of the contracting 
parties to a third party shall likewise accrue to the other contracting 
party, freely if freely given, or for an equivalent if conditional — ■ the 
other not so amplified. This proviso, when it occurs, is merely explana- 
tory, inserted out of abundant caution. Its absence does not impair the 
rule of international law that such concessions are only gratuitous (and 
so transferable) as to third parties when not based on reciprocity, or 
mutually reserved interest as between the contracting parties. This 
ground has been long and consistently maintained by the United States. 27 

The United States first had occasion to define its position expressly 

and to defend it vigorously in the controversy which arose over the 

provisions of the treaty of April 30, 1803, with France, article VIII 

-of which provides : 

In future and forever after the expiration of the twelve years, the ships 
•of France shall be treated upon the footing of the most-favored-nation in 
the ports above mentioned. 28 

When, subsequently, under the operation of the reciprocal agree- 
ment between the United States and Great Britain, July 3, 1815, 
the ships of the latter enjoyed a national treatment in the harbors 
of the United States, which was not allowed to the ships of France, 
the French government, while refusing to grant an equivalent to 
the United States, demanded the same treatment which was accorded 
to England, insisting upon the literal interpretation of the most- 
favored-nation clause, contending that " a clause which is absolute 
and unconditional can not be subject to limitation or any modifi- 
cation whatever." The United States government emphasized the 

27 Mr. Bayard to Mr. Hubbard, July 17, 1886, MS. Inst. Japan, III, 425, Moore, 
op. cii., V, 273. Of. Whitney v. Robertson, (1888) 124 U. S. 190. 
2s Moore, op. cit., V, 257-260. American State Papers, F. E,., Vol. V. 
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equivalent. The French replied that Trance had given an equiva- 
lent at the time of the cession of Louisiana. The United States, 
argued for a more specific equivalent, saying that if they were to 
give France freely that for which England had paid, France would 
be enjoying a treatment more favored that that of the most-favored- 
nation. This was the position held by Mr. Adams, President Mon- 
roe, and Mr. Gallatin, whose notes have been repeatedly quoted by 
United States Secretaries. 

But the allowance of the same privileges * * * to a nation which 
makes no compensation, that have been conceded to another nation for 
compensation, instead of maintaining destroys that equality * * * 
which the most-favored-nation clause was intended to secure. It concedes 
for nothing to one friendly nation what the other gets only for a price. 29 

To M. Visser, this argument appears beside the point. He fails* 
however, to show conclusively just how it is so. Although it is- 
true that " if, on examination, it appears that the third nation pos- 
sesses a certain favored treatment, it matters little to others in what 
manner the third has obtained it," 30 this does not make a breach 
in the soundness of the general contention of the United States. 
The whole difference may finally be sifted down to a distinction 
between the two views as to what constitutes " a favor." 31 It is 
this difference of opinion which causes M. Visser to characterize 
the American argument as a " jeu de mots." 32 

In 1821, Monroe worded our doctrine clearly in his message to 
Congress. In 1823, Mr. Gallatin stated expressly that the omis- 
sion of the limiting clause made no difference and that where it was 
inserted it was merely explanatory and inserted " out of abundant 
caution." This was again stated by Mr. Livingston in 1832. 

The treaty of the United States with Colombia, Oct. 3, 1824, 
provided that advantages given by either nation to a third party 
should be extended to the co-contractant, " freely if the concession 
was freely made," upon " compensation if the concession was con- 

2» Mr. Sherman to Mr. Buchanan, Jan. 11, 1898, Moore, op. cit., V, 278. 

so Visser, op. cit., 273. 

si Cf. Barclay, op. cit., 138 ff. 

32 Cf. Visser, op. cit., 273, and Cavaretta, op. cit., 99. 
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ditional." Later the United States claimed the right to certain 
advantages which Central America was enjoying under a treaty 
with Colombia. When the Colombian government pointed out that 
its treaty with Central America was made upon a reciprocal basis, 
the United States conceded that its claim was unwarranted, and 
proceeded to arrange to grant to Colombia an equivalent for the 
advantages which were demanded. 33 

The treaty of May 1, 1828, between the United States and Prussia, 
under the provisions of which Germany has made repeated claims 
against the United States, contained ten articles on the subject of 
reciprocal commercial relations. Article 9 specifies that any favor 
granted to a third nation by either of the contracting powers shall 
immediately become common to the other, but adds the conditional 
clause. A simple illustration of the rights which Germany has 
claimed by virtue of this most-favored-nation clause is that made 
in 1894, that German salt should be allowed to enter ports of the 
United States, duty free. At the same time American salt was sub- 
ject to duty in the ports of Germany. Secretary Olney answered 
that the position of the German government was absolutely unten- 
able; that the principle the United States has regularly maintained 
was that of reciprocity; and that this position had already been 
acquiesced in by both Germany and Great Britain. 34 

When Austria, under the treaty of August 27, 1829, claimed 
that her wines should enter the United States at the same rate as 
did the French wines under the treaty of 1831, the United States 
government pointed out the difference between favors freely granted 
and reciprocal advantages, and at the same time suggested that no 
nation intends to bind itself by a condition which will render it 
unable to make further treaties, a fair interpretation of the most- 
favored-nation clause being, that, " if the duties were lessened in 
favor of any other nation, the contracting parties should obtain a 
like reduction for the same equivalent." 35 The United States has 
■carefully avoided placing itself in a position where its liberty as 

33 Moore, op. eit., V, 260. 

34 Of. infra, pp. 412, 414. 

35 Moore, op. eit., V, 261. 
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regards future negotiation will be restricted or where other nations, 
shall enjoy privileges in trading with us which we do not enjoy in 
return. 36 

After the conclusion of the reciprocity treaty of the United States. 
with France, May 28, 1898, the Swiss demanded for Swiss imports 
■into the United States the same concessions made to France. Their 
claim was based upon the treaty between the United States and 
Switzerland of November 25, 1850, which provided reciprocal most- 
favored-nation treatment in all that relates to importation, expor- 
tation, and transit, and that no favors in commerce should be granted 
by either to a third nation which should not immediately be enjoyed 
by the other, etc. It was shown that there was no conditional clause 
in this treaty and that by the understanding between the negoti- 
ators Switzerland had been given a " full and unlimited guarantee 
of the fullest most-favored-nation treatment." The United States 
government, having examined the original correspondence, declared 
that " both justice and honor require that the common understand- 
ing of the high contracting parties at the time of the executing of 
the treaty should be carried into effect," although this formed an 
exception to the otherwise uniform policy of the United States. 
The customs officers were instructed to extend to imports from Swit- 
zerland the same rates imposed upon similar French goods under 
the recent agreement. Germany and other states soon claimed the 
same treatment. On March 23, 1899 the United States gave notice 
of its intention to stop the operation of the articles in question in 
the Swiss Treaty and they ceased to have effect March 23, 1900. 37 

The position of the United States both as regards the regular 
interpretation and that for extraordinary cases was thoroughly set 
forth in the diplomatic correspondence which followed the making 
of the treaty with Hawaii, January 30, 1875. In this, a treaty 
of strict reciprocity and unusual favors, it was stipulated that, in 
consideration of very material advantages in return, each country 

as Of. Mr. Fish's refusal to make a treaty with Argentine for a fixed scale of 
duties, 1869, Moore, op. cit., V, 262; the action of the United States when unex- 
pected consequences followed the making of the treaty with Belgium (lb. 262). 

37 Moore, op. cit., V, 285. 
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would admit certain articles from the other, duty free (articles I 
and II), and that no other nation should have the same privilege 
in Hawaii as the United States, nor would Hawaii make treaties 
with any giving them such (article IV). The English government 
protested. 38 England had an agreement with Hawaii (Treaty, 
July 10, 1851), that neither country would charge higher duties 
upon articles from the other than upon the same articles from any 
third nation. It has been usual for United States diplomats, to 
say that, as between two states which have a most-favored-nation 
treaty, each may demand and secure favors given by the other 
to a third, providing it, the second, will grant to the first concessions 
equivalent to those granted by the third. 39 But under the pro- 
visions of this treaty, Hawaii was unable to extend even this right 
to England, so it appears that in order for her to keep her treaty 
obligations with the United States it was necessary for her to break 
her promise to England and to establish an effective discrimination 
against English and other goods. From this fact it might seem 
that M. Visser's suggestion, that the action of the United States 
in this case was not in agreement with the doctrine which it main- 
tains, is correct. But the case was an exceptional one. Not only 
did the United States hold that " the concession of these privileges 
to the United States can not form the basis for a claim to like 
priveleges under the parity clause of the ordinary form of treaty, 
as such special privileges were given in return for special valuable 
considerations," but it considered this as, for geographical and 
political reasons, a special and extraordinary case. This view was 
certainly justified, and it was soon so recognized by Great Britain. 
In the arrangements between Hawaii and Germany, 1878, it was 
specified that the special advantages granted to the United States 
should not be invoked as a precedent for treatment of Germany. 40 
The Hawaiian case was held exceptional in a very clearly worded 

38 Sweden, Belgium, and Holland also protested under treaties of July 1, 1852, 
Oct. 4, 1862, and Oct. 16, 1862, respectively. 

39 Cf. Mr. Freylinghuysen's note to Mr. Bingham, Minister to Japan, June 11, 
1884, Moore, op. cit., V, 267-268. Of. Herod, op. cit., 113-114. 

40 See Foreign Relations U. S., 1878, 382-383, 403, 405. 
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decision in the United States Supreme Court, in 1887. 41 In this 
case brought by Denmark, relying upon the most-favored-nation 
clause in her treaty of April 26, 1826, the Supreme Court held: 

These stipulations * * * do not cover concessions like these made 
to the Hawaiian Islands for valuable considerations. They were pledges 

* * * that there should be no discrimination * * * in favor of 
goods of like character imported from other countries. * * * They 
were not intended to interfere with special arrangements with other 
countries founded upon a concession or special privileges. 42 

In this connection it is interesting to turn to the treaty between 

the United States and Tonga, Oct. 2, 1886. In article II, after 

stipulating for most-favored-nation treatment, appears the following 

clause : 

it being understood that the Parties hereto affirm the principle of the 
law of nations that* no privilege granted for an equivalent or on account 
of propinquity or other special considerations comes under the stipula- 
tions herein contained as to the most-favored-nations. 

This was doubtless inserted on account of the claims of England 
under the Hawaiian treaty. 43 

The following case suggests a decided inconsistency on the part 
of the United States. In the treaty between United States and 
Prussia, 1828, referred to above, article 5 reads: "No higher or 
other duties shall be imposed on the importation into " either of 
any article the produce or manufacture of the other " than are or 
shall be payable on the like article being the produce or manu- 
facture of any other foreign country * * * ." Article 9 reads: 
" If either party shall hereafter grant to any other nation any par- 
ticular favor in navigation or commerce, it shall immediately become 
common to the other party, freely, where it is freely granted 

* * * or on yielding the same compensation, when the grant is 
conditional." To Germany's contention — in agreement with her 
own as well as the general diplomatic practice of Europe, — that 
article 5 is the regulating factor, the United States has repeatedly 

<uBartram v. Robertson, 1887, 122 U. S. 116. 

« See also U. S. Foreign Relations, 1881, 622 ff; and Herod, op. oit., 116 ff. 
*aSnow: American Diplomacy, 176. Contrast with this the treaty between 
Great Britain and Tonga, Nov. 29, 1879, art. 2. 
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answered that the conditions of article 9 have a modifying effect 
on article 5 and that only in return for an equivalent can conces- 
sions granted a third nation on a reciprocal basis be granted to the 
second. Now in a treaty between the United States and Hayti, 
November 3, 1864, article 2 provided that favors in commerce and 
navigation which either had granted or should grant to a third 
party should extend " in identity of cases and circumstances " to 
the other ; " gratuitously if * * * gratuitous ; or * * * 
for compensation if * * * , conditional." Article 10 pro- 
vided : " * * * no higher or other duties upon the tonnage 
or cargo of the vessels " of one shall be levied in the ports of the 
other than are levied or collected on the vessels of the most-favored- 
nation. July 31, 1900, Hayti made a treaty with France which 
was evidently reciprocal in its nature, France granting Hayti cer- 
tain privileges in return for which Hayti reduced the tonnage dues 
paid by French sailing vessels and the dues on merchandise landed 
from them, if of French origin. The United States government 
at once demanded the same rights for American vessels under article 
10 of the treaty of 1864. The Haytian government invoked the 
application of article 2. The United States government answered 
that "Article 10 is quite independent of article 2, and creates abso- 
lute rights which this government can not fail to insist upon." 
The correspondence on the subject indicates that the American 
foreign office was very much out of patience with Hayti, and their 
communications, unfortunately, do not indicate the line of argu- 
ment by which they maintain this position. 44 Unless some special 
significance can be attached to the phrase " in identity of cases and 
circumstances " in article 2, or unless the United States can point 
out some particular circumstance whereby the grant made by Hayti 
to France is " freely made " rather than a return for compensation, 
it is difficult to arrive at any other conclusion than that this forms 
an arbitrary exception to the practice of the United States. 

Another case in which the action of the United States appears 
open to criticism is that of the treatment accorded to Colombia 
under the Act of October 1, 1890. This Act admitted certain articles 

« U. S. Foreign Relations, 1901, 278-279. 
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to the United States duty free, but allowed the President, if he 
considered the duties of any country reciprocally unequal, to sus- 
pend the free list upon goods of such country. After the failure 
of attempts to' negotiate a reciprocity treaty with Colombia, the 
President, March 15, 1892, suspended the free list on certain 
products of Colombia. At the same time similar goods of Mexico 
and Argentine were gratitously enjoying these favors. Colombia, 
relying upon her favored-nation clause, protested. To the insistent 
and fiery notes of the Colombian Minister, the United States Foreign 
Office replied in a lengthy correspondence which contains excellent 
suggestions as to diplomatic " good-form," but fails apparently to 
answer the logic of the Colombians or to analyze to any extent the 
justice of their demands. 

At the same time, the practice of other nations presents isolated 
instances of inconsistencies, though in no case are these sufficient 
to disestablish the regularity of their interpretations. In Germany 
in 1885, under the guidance of Bismarck, who asserted that the 
relations of Germany and the United States were on the basis of 
the most-favored-nation, the Bundesrat, in an ordinance granting 
to the most-favored-nations the lower duties granted to imports of 
rye from Spain, expressly included the United States ; but in 1883, 
in a similar ordinance extending to most-favored-nations certain 
concessions recently granted to Spain and Italy, the United States 
had not been included. In 1891, Germany negotiated a series of 
treaties with European countries for reciprocal reductions of import 
duties. To be consistent with the principle advocated in 1885, 
they should have extended the reduced duties granted to various 
European countries to the United States. This they did not do. 
The Saratoga Convention of August 22, 1891, was based on reci- 
procity and was, in character, a bargain in return for concessions. 45 

Certain inconsistencies in English practice will be treated under 
the subject of countervailing duties. 

Among modern European treaties which contain the clause, none 
is more often quoted than the Frankfort treaty between Germany 
and France, May 10, 1871. In it we find (article 11) : 

« See Stone: Moat- favored-nation relations between Germany and the United 
States, N. Am. Rev., 182 (1906), pp. 433-445. 
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The French and German governments will base their commercial 
relations upon the system of reciprocal treatment on the footing of the 
most-fayored-nation. * * * This rule shall apply * * * to 
favors which either has granted or shall grant to States other than the 
following: England, Belgium, Holland, Switzerland, Austria and 
Eussia * * * 

It is claimed that the operation of this treaty has always been 
to give to each contracting party every advantage which was or has 
been granted by the other to a third nation (with the exception of 
the States mentioned). 46 

The Treaty of Commerce between Germany and Austria- 
Hungary, December 6, 1891, amended January 25, 1905, provides 
that no more favorable conditions in respect of " importation, ex- 
portation, and transit duties " shall be granted by either party to 
a third power than shall be accorded to the other party; that any 
concessions of this kind shall at once apply to the other; and that 
any disputes arising over this provision shall be submitted to 
arbitration. 

Two treaties of special interest on account of their comprehensive- 
ness are the following : 

The treaty between Greece and Japan, May 20-June 1, 1899, 
stipulates for reciprocal most-favored-nation treatment as regards, 
(article II) diplomatic and consular officers, (article III) com- 
merce, navigation, residence, hiring residences and warehouses, 
trading, all that concerns the acquisition, enjoyment and disposition 
of property of all kinds, (article IV) travel, commerce, navigation, 
(article V) export and import duties and prohibitions, transit, ware- 
housing, bounties, drawbacks, (article VII) tonnage, light and har- 
bor dues, pilotage, quarantine, salvage in case of damages, (article 
XIII) billeting, compulsory military service, contributions of war, 
military exactions, and forced loans. The coasting-trade is excepted 
(article VIII). 

The treaty between China and Mexico, December 14, 1899, while 
a little less complete than the above, is nearly as comprehensive 
and includes also (article IX) ships of war; it also provides (article 
XI) that if either country shall open its coasting trade, wholly or 

*« Visser, op. cit., 83-84. 
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in part, to any nation or nations, the other party shall have the 
right' to claim the same concessions or favors, " provided said con- 
tracting party is willing, on its part, to grant reciprocity in all its 
claims on this point." There is also a provision that the treaty 
shall remain in force ten years. 47 

Several modern treaties specify that citizens of each nation in 
the dominion of the other shall enjoy absolute religious freedom and 
the same legal privileges as native subjects. 

An excellent example of the imperative and unconditional form 
appears in the treaty between Germany and Russia, January 29, 
1894, July 15, 1904, article 6 : 

The products of the soil and industry of [each, when imported into the 
other] destined for consumption, warehouse, re-exporting, or transit, will 
be treated in the same manner as the products of the most favored nation. 
In no case, and on no account will they be liable to duties, charges, 
taxes, or dues higher or other, nor be subjected to surtaxes or to exclusion 
from importation by which the similar products of any other country 
are not affected. Especially any favor and facility, any immunity, and 
any reduction of the customs dues contained in the German tariff or in 
the treaty tariffs which one of the contracting parties may give to a third 
power permanently or temporarily, gratuitously or for compensation, will 
immediately and without conditions, reservations, or compensation be 
extended to the products of the soil and industry of the other. 

England has been as consistent in maintaining that the clause 
is absolute as the United States that it is not. In 1884, Mr. Frey- 
linghuysen said of the English position : " The English contention 
has hitherto been, under the most-favored-nation clause, * * * 
that it is absolute, and that even when Japan may bargain with 
any power to give it a favor for an equivalent the favor must be 
granted to England without equivalent. The Japanese contention 
is the reverse of this * * * " i. e., in agreement with that of 
the United States. 48 In 1885, Earl Granville wrote: 

From this [the American] interpretation, Her Majesty's government 
entirely and emphatically dissent. The most-favored-nation clause has 
now become the most valuable part of the system of commercial treaties, 

« Cf. also treaty between United States and Japan, November 22, 1894. 
48 Mr. Freylinghuysen to Mr. Bingham, June 11, 1884, MS. Inst. Japan, III, 
1253, Moore, op. cit., V, 267. 
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and exists between almost all the nations of the earth. It leads more 
than any other stipulation to simplicity of tariffs and to ever-increased 
freedom of trade; while the system now proposed would lead countries 
to seek exclusive markets and would thus fetter instead of liberating 
trade. It is moreover obvious that the interpretation now put forward 
[just that which the United States has always put forward] would 
nullify the most-favored-nation clause; for any country, say France,, 
though bound by the most-favored-nation clause in her treaty with Bel- 
gium, might make treaties with any other country involving reductions 
of duties on both sides, and, by merely inserting the statement that these 
were granted reciprocally and for a consideration, might yet refuse to 
grant them to Belgium unless the latter granted what France might 
consider an equivalent. Such a system would press most hardly on those 
nations which have already reformed their tariffs and have not equivalent 
concessions to offer, and therefore Great Britain, which has reformed 
her tariff, is most deeply interested in resisting it. 49 

This last sentence contains within the compass of its few words 
the key to the English position and the explanation of the English 
interpretation. 

The English treaties have been true to these principles, but not 
■without exception. In the treaty with Liberia of November 21, 
1848, we find the following stipulation (article 7) : 

It is hereby agreed between them that any favor, privilege, or immunity 
whatever, in matters of commerce and navigation which either * * * 
has actually granted, or may hereafter grant, to the subjects or citizens 
of any other State, shall be extended to the subjects or citizens of the 
other * * * gratuitously, if the concession in favor of that other 
state shall have been gratuitous, or in return for a compensation as 
nearly as possible of proportionate value and effect, to be adjusted by 
mutual agreement, if the concession shall have been conditional. 

English treaties have been, however, as a rule, both in wording 
and in interpretation, unmodified. The purport of their most- 
favored-nation provision is in general, that " in all matters and 
regulations of trade and navigation, each of the high contracting 
parties will treat the other upon the footing of the most-favored- 
nation." 50 

49 Earl Granville to Mr. West, Feb. 12, 1885, Blue Book, Commercial, No. 4 
(1885), 21-22, Moore, op. tit., V, 270-271. 

bo Treaty between Great Britain and Sweden and Norway, March 18, 1826, 
art. 9. In the treaty between England and France, Jan. 26, 1826, art. 4 



418 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

A favorite form of the clause in English treaties, found constantly 
recurring, often in identical form, sometimes with slight varia- 
tions of wording, is the following : " The contracting parties agree 
that, in all matters relating to commerce and navigation, any privi- 
lege, favor, or immunity whatever, which either * * * has 
actually granted or may hereafter grant to the subjects or citizens 
of any other state shall be extended immediately and unconditionally 
to the subjects or citizens of the other contracting party, it being 
their intention that the trad^ and navigation of each country shall 
be placed, in all respects, by the other on the footing of the most- 
favored nation." 51 Another form found repeatedly lu English 
treaties in common with those of other nations reads : " No higher 
or other duties," or " no higher or other import * * * or 
export duties " shall be paid on the goods of one country in the 
territories of the other than are payable on like goods of other 
countries. 

Earlier British treaties simply stipulated for " reciprocal liberty 
of commerce," 52 or " reciprocal freedom of commerce." 83 

A review of the circumstances which have attended the regular 
occurrence of the clause in modern English treaties Bi furnishes an 
object lesson in both the advantages and disadvantages which attend 
its use. Its extensive and emphasized employment, with a very 

provides: "It is mutually agreed between the high contracting parties that, in 
the intercourse of navigation between their two countries, the vessels of any third 
power shall in no case obtain more favorable conditions than those stipulated in 
the present convention in favor of British and French vessels." 

si Treaty between Great Britain and Paraguay, Oct. 16, 1834, art. 2. Of. also 
treaties of Great Britain with Honduras, Jan. 21, 1887; France, Feb. 28, 1882; 
Mexico, Nov. 27, 1888; Japan, July 16, 1894. 

62 Treaty between United States and Great Britain, July 3, 1815, art. 1. 

63 Great Britain and Venezuela, April 18, 1825, art. II; and Great Britain and 
Russia, Jan. 12, 1859, art. I. In the convention between Great Britain and the 
United States, March 2, 1899, and Jan. 13, 1902, art. 5, appears the following: 
" In all that concerns the right of disposing of every kind of property, real and 
personal, citizens or subjects of each * * * shall in the dominions of the 
other enjoy the rights which are or may be accorded to the subjects or citizens 
of the most-favored nation." 

64 In 1903 no less than forty-two English treaties with foreign powers con- 
tained most-favored-nation clauses. Of. Pari. Pap. Commercial No. 9. (1903). 
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definite and determined object became one of the leading features 
of English commercial politics after the making of the Cobden 
treaty (1860). As the practical champion of commercial liberalism, 
and as the advocate of universal free trade, England found the most- 
favored-nation clause a necessary and invaluable instrument. It 
soon became evident that although the English were enjoying all 
the benefits which France extended to the trade and commerce of 
every other nation, yet the balance of advantages under that treaty 
was in favor of France. The influence of the new conditions 
upon British policy is apparent in the treaties which followed with 
Belgium July 23, 1863, with Italy Aug. 6, 1863, and with Prussia 
and the Customs Union May 30, 1865. 55 In the last-named treaty, 
England acquired a position more favored than that of France, 
in that most-favored-nation treatment was extended to the British 
colonies and all other English possessions. Between 1860 and 1866, 
England made other most-favored-nation treaties with Nicaragua, 
Turkey, Belgium, San Salvador, and Colombia. After the change 
occasioned in Anglo-French commercial relations by the temporary 
change in French policy, in 1872, a new treaty was made between 
the two nations, July 23, 1873. Treaties were also made with the 
Bey of Tunis, July 19, 1875, and with Austria, November 26, 1877. 
In these treaties the English invariably insisted upon the insertion 
of the most-favored-nation clause. 56 

The convention made between England and France, February 28> 
1882, guaranteed to " goods of English origin or manufacture," with 
the exception of " colonial produce," most-favored-nation treatment 
On May 22, 1882, England made a most-favored-nation treaty with 
Portugal, the latter receiving the right to concede special advantages 
to Brazil. The treaty made with Italy, June 15, 1883, was based 
entirely on most-favored-nation treatment. England also won, against 
much opposition, a most-favored-nation treaty with Spain, April 26, 
1886, in which the expressed advantages were extended to the col- 
onies of both contracting parties. Between 1880 and 1890 other 
treaties, too, of the same general character were made with Servia, 

53 Cararetta, op. tit., 109-110. 
66/6. 113. 
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Roumania, Ecuador, the Transvaal, Montenegro, the Kongo, Uru- 
guay, Egypt, Mexico, Paraguay, Honduras, and Greece. Thus, in 
the prosecution of this policy, England achieved many advantages. 
She was giving very little — for how much could she, with her free 
trade policy, concede ? — and for this little she was getting much. 57 

She had much reason to be flushed with the success of her com- 
mercial policy; yet, both free trade and the unlimited interpreta- 
tion of the most-favored-nation clause were destined to cause England 
no little inconvenience. 

The reaction from the growing sentiments of free trade toward 
protection, which began with the revolt of Germany, and soon 
became strong among European states, gave a new direction and 
another form to their commercial treaties. Militarism, an em- 
phatic national self-consciousness, and the application of the his- 
torical method to economic questions appear among the chief causes, 
which checked the tide of free trade and once more turned Europe 
toward protection. 68 The continental nations awoke to a full reali- 
zation of the difference between England's and their own economic 
situations. Special tariffs, plus the most-favored-nation clause, 
became the order of the day. Then there followed a series of 
treaties of which the most-favored-nation clause alone was the basis. 
The more recent commercial policies of France, Germany, Portugal 
and Spain have been referred to above. 

In 1884, Lord Granville demanded that the advantages which 
the United States were extending to Hawaii and some states of 
South America, especially in regard to the importation of sugar, 
be extended to the British West Indies. This demand was based 
on the most-favored-nation clause (article II) in the treaty between 
the United States and Great Britain of July 3, 1815. 59 The 
United States answered that the clause should not and could not 
be interpreted extensively. 

57 Gf. Smart: The Return to Protection, 130. 

58 Of. Cunningham: The Free Trade Movement, 84 ff. 

58 " No higher or other duties * * * on the imports or exports of any 
articles the growth, produce, or manufacture of the territories of one * * * 
into one from the other * * * than payable on the like articles * * * of 
any other foreign country." 
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With the rise of sugar-bounties question, England found her 
attitude concerning countervailing duties inconsistent with her inter- 
pretation of the most-favored-nation clause. This question caused 
considerable agitation in England and in several of the colonies, 
and it was even urged that the government be given freedom to 
use, when circumstances warranted, some of the instruments of 
protection. The preferential tariff movement led to a propaganda 
in the British colonies, especially in Canada, against the clause of 
the most-favored-nation. This agitation soon centered in the Im- 
perial Federation League. The chief grievance against the clause 
arose from the fact that it prevented the colonists from conceding 
special advantages which they desired to their trade with the mother 
country. The clause operated so as to extend at once such favors 
as were granted to the latter to other nations. The operation of the 
clause appears to have extended also to trade between the colonies 
and thus to have been altogether an obstacle to preferential treat- 
ment. In 1890 the Canadians made a strenuous attack upon the 
clause and voted that it be not inserted in future treaties. The 
Canadians regarded it as all-important to their trade that this 
obstacle be removed, and they presented memorials to that effect to 
the crown in 1893. The Imperial Government in its reply em- 
phasized the importance of the clause in maintaining British com- 
mercial independence. Recognizing its failure in the attempt to 
convert the world to the principles of free trade, the English gov- 
ernment regarded the most-favored-nation clause as an instrument 
by means of which they could " so to speak, enjoy indirectly the 
benefits and advantages enjoyed by other states." 60 

The Canadians drew up a law in 1897, of which article IT read, 

When the customs tariff of any country admits the products of Canada 
on terms which on the whole are as favorable to Canada as the terms of 
the reciprocal tariff referred to are to the countries to which it may 
apply, articles which are the growth, produce or manufacture of such 
country, when imported directly therefrom, may then be entered for 
duty or taken out of warehouse for consumption in Canada at the reduced 
rates of duty provided in the reciprocal tariff set for them in schedule D. 

«o Cavaretta, op. tit., 125. 
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It was urged against this law that it conflicted with the English 
treaties of commerce with Belgium, July 23, 1862, and with Ger- 
many, May 30, 1865, which provided that the products of those 
countries should not be subjected in English colonies to higher 
duties that the produce of the United Kingdom or any other coun- 
try of like kind. The Canadian government argued, relying upon 
the American example, that there would be no unequal treatment, 
because Belgium and Germany could obtain the same treatment as 
England upon satisfying the same conditions. 61 In view of the 
wording of the English treaties, and of the policy of England with 
regard to these treaties, this argument seems unsupportable, as 
neither coincides with, and therefore neither can depend upon, the 
principles upon which the United States practice is based. The two 
treaties were, however, soon abrogated by the English government, 
so that the Canadian tariff law might go into effect Other nations 
then recognized the contention that arrangements made between 
England and Canada •came under a special class as colonial arrange- 
ments, and refrained from demanding similar treatment under the 
most-favored-nation clauses in their treaties. 

The free-trade example of England had failed to bring about 
the cosmopolitanism which had been the cry of the Cobdenites. 
Universal free trade was not to be realized with a bound. It may 
come — as may perhaps universal disarmament — as a result rather 
than as a cause of cosmopolitanism, but in the meantime the pioneer 
finds it hard indeed to be consistent, to defend and to maintain her 
•commercial position without using weapons similar to those which 
her competitors employ. 

It is evident, not only from the mass of writing upon the subject, 
but from the action of the government, that the English are under- 
going a change of sentiment as concerns commercial policy, and by 
no means the least among the indications of this, is the attitude of 
the English Foreign Office in the first few years of this century 
toward English obligations under the most-favored-nation clause. 
{The remainder of Mr. Hornbeck's article, dealing with interpretation, 
will appear in the next issue of the Journal.) 

«i Cf. Visser, op. cit., 279. 



